Community Mental Health Australia Submission to National Disability Insurance Scheme
(NDIS) – Code of Conduct
CMHA would like to thank the Department of Social Services (DSS) for the opportunity to provide a
submission on the National Disability Insurance Scheme (NDIS) – Code of Conduct.
CMHA is a coalition of the eight state and territory peak community mental health organisations. CMHA,
through its state and territory bodies, has a direct link and contact to mental health organisations
delivering services at the community level. CMHA provides a unified voice for approximately 800
community-based, non-government organisations who work with mental health consumers and carers
across the nation and who are members of, or affiliated with, the various coalition members.
CMHA promotes the recovery of people living with a mental health condition so that they are
contributing citizens and included in all of the economic and social aspects of their community. The
organisation presents a united and representative voice for the community managed mental health
sector who work every day on mental health issues and have the expertise through a specialised
workforce, including a peer workforce and lived experience.
CMHA remains committed to the NDIS and the benefits that it can bring to the lives of people living with
a mental health condition. However, it is vital to ensure that the recovery focus of community managed
mental health services — that has come to inform the overall approach that is taken to addressing
mental illness — is not lost. We also do not want to create a situation where some people receive a high
level of support and others do not. People living with a mental health condition must have their
psychosocial needs met regardless of whether they are eligible for the NDIS or not.
General comments
In relation to the NDIS Code of Conduct, CMHA’s submission will address the main sections of the
Discussion Paper. A significant issue for CMHA is how providers will be able to meet the necessary
requirements of the Code of Conduct as training and related factors are not a part of the NDIS pricing
structure. CMHA has continually raised the issue of the NDIS pricing structure and its impact on the
community managed mental health sector, and the added requirements as a part of the Code of
Conduct will add further pressures and costs that the sector will have to absorb.
An ongoing concern for CMHA is what level of accountability is being applied to the National Disability
Insurance Agency (NDIA). The processes being implemented such as the Code of Conduct and the NDIS
Quality and Safeguards Commission (the Commission) announced in the 2017-18 Federal Budget focus
on the conduct and operation of providers. There is no national independent oversite of the NDIS, its
conduct and operation, and complaints that are not undertaken internally by the NDIA. All risk and
operation complaints are being shifted to the responsibility of providers and workers. The sector
supports unequivocally the need for oversite of the quality of care provided to consumers, however
given the significant concerns with the implementation and operation of the NDIS, the lack of
accountability being applied to the NDIS itself remains an ongoing concern and significant gap.
The discussion paper states the obligations in the Code of Conduct are broad to account for diversity of
participants, however, this broadness also means it is likely to be difficult to provide clear guidelines on
its application to providers and workers, and to develop defined training and other related processes.
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CMHA recognises that further detail is likely to occur at the process for the Code of Conduct develops
further, however a very broad list of ‘statements’ and not a defined set of requirements will mean that
the detail of how it will be applied and implemented will be essential and important it is provided early
on. A key factor is the rights and responsibilities that come with a Code of Conduct, for not just
providers and workers but also consumers and clients, and this inclusion of rights and responsibilities
should be a consideration. This is to ensure that consumers and clients are central to a Code of Conduct,
as even though it states this is for delivering quality of care, the consumer or client is completely absent
in how this Code of Conduct is described.
The discussion paper notes that the Code of Conduct aligns with the NDIS Quality and Safeguarding
Framework. CMHA has raised through a number of submissions, including the 2017-18 Federal PreBudget submission, that in order to maintain and support the community managed mental health sector
workforce and ensure the current quality of service continues through the transition to the NDIS, it is
vital that NDIS Quality and Safeguarding Framework develops quality assurance processes specifically
for psychosocial services. CMHA would continue to content that this is needed and is likely to impact on
how the Code of Conduct is applied for people with psychosocial disability and providers and workers in
the community managed mental health sector.
Who will be covered by the NDIS Code of Conduct?
Providing training within the NDIS pricing structure
A key issue for CMHA with the Code of Conduct is how providers will be expected to provided training
given funding or time allocation for training is not a part of the NDIS pricing structure. Currently the
NDIS sets the basic rate for support work at $43.58 per hour. Rob Woolley, General Manager of Just
Better Care has been quoted as describing this as “a bargain basement rate for what is expected to be a
platinum quality service."1 The discrepancy in NDIS rates and what organisations have previously been
paying support workers and other staff, puts significant pressure on organisations and places at risk the
required number of workers available to provide services at NDIS rates and the Government’s
commitment that nobody would be worse off under the NDIS. The hourly rates included in the NDIS
pricing structure demonstrate a lack acknowledgement and understanding about the level of skills and
expertise that are required to provide disability support to individuals with serious mental illness.
The NDIS recognises complexity of support and differentiation in cost of service provision due to penalty
rates in some of its pricing. However, it only provides a “maximum payment for short term
accommodation in a centre or group residence set at a single rate per person per 24-hour period. This is
an inclusive, all expenses price for a 24-hour period with no additional loading permitted. While this
amount may be adequate for a range of lower needs participants, it is often not sufficient for those
requiring higher support or levels of supervision to stay safe, particularly during higher wage periods.”2

1

Norman Hermant, 'We have grave concerns': There could be trouble ahead for the NDIS if the ACT's problems go
national, Updated 6 Jan 2017 http://www.abc.net.au/news/2017-01-03/ndis-there-could-be-trouble-ahead-afterproblems-in-act/8157662
2
Ibid.
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CMHA’s submission to the NDIS 2017 Price Controls Review in relation to the assumptions applied to
estimating the efficient cost of the provision for attendant care, made the following comments in
relation to mental health:
 Base hourly rate:
o the assumed qualification levels will be higher for some mental health workers
o employees were more commonly employed on a permanent basis however NDIS is
leading to increased casualisation of the workforce
o the 24/7 nature of many mental health services is not accounted for in the
categorisation of rates


Non-client facing time:
o Doesn’t account for outreach which may be classified as time not directly with a client
o Training and development is a significant part of furthering the qualifications of the
community-managed mental health workforce and should be included as a
consideration by the NDIA
o Travel time, particularly for outreach and services in regional, rural and remote areas
needs to be included.
o The cost of transition processes to the NDIS is causing significant administrative costs so
the assumption should not be theses costs have now reduced, given many services in
mental health are still transitioning over the next years to the NDIS.

This information in relation to mental health fitting into the NDIS pricing structure is relevant to the
Code of Conduct as it will add a further requirement that providers and workers will need to meet.
Presumably – as it is not addressed in the discussion paper – this cost and time will not be
accommodated in NDIS costings, and providers will be expected to absorb the cost and workers
undertake the training in their own time. The discussion paper states that:
Providers registered under the NDIS will be obliged to comply with the Code of Conduct as part
of the NDIS registration requirements.
A compulsory orientation module will be introduced for registered providers delivering
supports, and all workers of registered providers engaged in the delivery of NDIS funded
supports.
The discussion paper does not state who will develop this ‘compulsory orientation model’ and how it
will be delivered, including:




Will it be developed by the NDIA or the Commission; will either of these bodies be
responsible for then undertaking or providing the training and will they provide it at no
cost or a cost to workers?
Will providers and workers be allocated a training budget from the NDIA for this training
to be undertaken or will it be accommodated in the NDIS pricing structure and include
the time required for workers to undertake the training?
Will providers and workers be provided with any type of support – monetary or
otherwise – to undertake the training?
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It also states that unregistered providers who might be engaged to deliver services by self-managed
NDIS participants will also be subject to the Code of Conduct. The discussion paper further states:
Information about the Code of Conduct, and how to comply, will be available to all participants.
Self-managing participants will be strongly encouraged to provide information about the Code
of Conduct and its obligations to any unregistered providers they engage.
This process places the entire onus on participants to provide information on the Code of Conduct,
which in the case of episodic illness such as psychosocial disability may not always be possible. This once
again shifts risk away from the NDIA and on to consumers or participants. The discussion paper does not
address what might occur in an instance where a participant does not provide information on the Code
of Conduct to an unregistered provider and what impact this would have on any breach of the Code of
Conduct. Overall, it is difficult to see how unregistered providers will be subject to the Code of Conduct
when they will not be required to undertake compulsory orientation, and the onus is on participants to
make them aware of it.
Safe and ethical work environments
An omission in the discussion paper and the Code of Conduct is the responsibilities of people with
disabilities, their carers and the rest of the community to work with service providers to ensure that the
services and workers work in a safe and ethical environment.
The document states that work health and safety legislation has been taken into account in the drafting
of the Code, however, nothing is explicitly mentioned about the responsibilities of visitors and
consumers of the services to ensure they do not contribute to the environment in a negative way. They
are responsible for their actions and behaviour whilst using the services and should not do anything that
would adversely affect the safety of the workers and service providers. Self-managed NDIS participants
are essentially the employers of service providers and workers, yet there is nothing in the Code that
acknowledges this relationship and the implications.
Where the discussion paper refers to ‘A provider or worker must maintain the necessary competence in
the types of supports and services they provide’, competence can be measured according to the types of
supports and services but this needs to take into consideration the additional requirements based on
the participant’s disability. For example, in relation to a psychosocial disability and other complexities
including alcohol and other drug concerns, trauma etc. This is made more difficult when dealing with
workers delivering the core supports who may meet the ‘qualification’ requirement for general disability
(e.g. Certificate III Disability) but do not have the required skill to work with a participant with a complex
psychosocial disability.
The below case study from VICSERV articulates these concerns. The complexity and risk of the client in
this example was only identified when experienced staff examined the plan – the plan itself did not
highlight this information or make it obvious for the service provider or worker. The example also
highlights implications for complex clients and their access to the service provider market – providers in
the future may choose not to accept clients with high needs due to the risks.
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Complex Client Case Study
- NDIS Client with a history of violence, assault and drug use and known to forensic services.
- The client had moved to another region of Victoria – NDIS plan contained core supports around social
skills, accessing a psychologist and some background information on diagnosis.
- Limited direction was initially included in the plan to the service provider to highlight the risk or history
of the client – this would become available later after the service provider put in time to chase up
reports (time not funded by NDIS).
- Experienced worker from a service provider (a qualified clinical nurse) reviewed history of client and
could recognise diagnosis and convened an internal meeting to discuss next steps. At the organisation’s
own cost (“only able to do it because we still have MHCSS funds”) they allocated a degree-qualified
worker with “decades of experience in mental health” to the client.
- The worker was driving the client from an appointment and the client became aggressive and attacked
the worker. The client later reported she had taken ICE prior to the appointment.
- The worker was able to remove herself from the situation, escaping with minor injuries. She was then
able to call the police and managed the situation as appropriately as possible based on her skill and
experience in working with clients with complex mental health presentations.
- The provider recommended that this client receive supported accommodation due to her high needs
and dual disability, but this did not end up in her NDIS plan. This client had been transient for many
months, her history revealed that in her past she had been given a substantial Multiple and Complex
Needs Initiative package, at one time resided in a CCU, and at another time had been incarcerated. The
client’s history showed she had been receiving services as a child from 3 years of age.

Compliance with the Code of Conduct
The 2017-18 Federal Budget announcement on the Commission states that this body will implement the
NDIS Quality and Safeguarding Framework, which the Code of Conduct aligns with. The discussion paper
states that the Commission will provide further guidance on compliance with the expected
requirements when the Code of Conduct is finalised. CMHA has raised a number of questions about the
Code of Conduct and would be concerned if guidance on compliance is not determined in consultation
with the sector before it is finalised.
The implementation of the NDIS has experienced many challenges and problems, in many instances due
to details on processes not being developed before the scheme is rolled out and after problems have
emerged and sometimes become systemic. The Code of Conduct should not become another process
developed without detail, as in its current form, it is very unclear about how it will be implemented, who
is ultimately responsible and how the costs will be met. The Code of Conduct must be finalised based on
full information and this full information must be available to providers to make informed input.
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Discussion paper scenarios
The Code of Conduct is unclear about how the Commission and the Code of Conduct will operate with
existing structures or oversight agencies in state and territories for people to make complaints or
register concerns with a service, such as Official or Community Visitor Schemes, Human Rights
Commissions; or Mental Health Commissions. A number of the scenarios discuss people making a
complaint to the Commission, but not how state or territory bodies might interact in these processes.
While acknowledging that a scenario cannot outline processes in each jurisdiction, this is the sort of
detail that must be described as a part of the Code of Conduct as it is relevant as to how it will operate
and be effective.
A number of the scenarios also articulate that if people had a complaint, including if this was made to a
Local Area Coordinator (LAC), they the person or the LAC would proceed straight to the Commission.
There is no articulation of an LAC or a participant being supported to resolve disputes or complaints with
providers before needing to elevate to the Commission. This would seem to be a responsible
consideration to be noted in the information accompanying the Code of Conduct.
The scenario about providing supports in a safe and ethical manner with care and skill, relates back to a
significant issue the community managed mental health sector has raised about the pricing structure
and providing high quality services for high level complexity within this pricing structure. A central issue
CMHA has raised on many occasions is the mismatch between benchmark costs and actual costs of
packages for people living with a mental illness in a disability structured market. The skills and
knowledge required are different with the NDIS pricing structure able to fund disability support, while
being unclear about its reach into more complex supports. Therefore, retaining a highly qualified mental
health workforce for the NDIS is a concern. As noted earlier, the hourly rates included in the NDIS pricing
structure demonstrate a lack acknowledgement and understanding about the level of skills and
expertise that are required to provide disability support to individuals with serious mental illness. As has
also been noted earlier, the NDIS pricing structure does not include training and development.
CMHA is therefore concerned that obligations and expectations relating to providers or workers
maintaining necessary competencies; offering supervision; and providing supports outside expertise and
training are a part of the Code of Conduct when the NDIS pricing structure does not adequately or at all
in many instances incorporate non-client facing time. Increasing these requirements and making them
compulsory without acknowledging the existing impact the pricing structure is already having on
retaining a qualified workforce is a significant concern.
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